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Cosmopolitan Feeling

You click and you are in Australia
or in Brazil. You go by plane and
you are in Africa or in India. You
feel like cosmopolites, the whole
humankind is your brother.
Splendid feeling.

Your feeling is so great because
at the same time you feel your
membership to some small territory
and to a small group of people. Itis
the tension between these two
feelings that gives them both
a value.

The holiday time is a period when
we live these feelings the most.
| always feel like a cosmopolite,
European, Czech and Prague man
the most during the holidays.

Nice holidays.

Kosmopolitni pocit

Kliknete a jste v Australii nebo
v Brazilii. Sednete do letadla a jste
v Africe nebo v Indii. Citite se jako
svétoobcané, celé lidstvo je Vasim
bratrem. Nadherny pocit.

Vas pocit je tak skvély proto, Ze
zaroven citite svou pfislusnost
k néjakému malému tzemi a k ma-
Ié skupiné lidi. Je to pravé napéti
mezi témito dvéma pocity, které
jim obéma pridavé hodnotu.

Doba préazdnin je obdobi, kdy
tyto pocity prozivame nejsilngji.
O prazdninach se vzdycky nejvic
citim jako svétoobcan, Evropan,
Cech a Prazak.

Hezké prazdniny.

Dr. Karel Cermék

Amendment of the
Act on the Legal
Profession p

JUDr. Jan Matéjka

On April 1, 2006
the amendment
of the Act on the
Legal Profession
published in the
Collection of Laws
under No. 79/
2006 Coll. became
effective. It is the
most extensive and undoubtedly the most
important amendment of the old Act on
the Legal Profession of 1996, which has al-
ready been amended three times before.

The importance of the last amendment
consists mainly in the fact that it leaves
some traditional principles, which the
legal profession has been built on in the
past and which have been considered
pillars of the legal profession as the self-
administrative professional organization
securing legal services. These changes
are a result of endeavor of a part of the
Czech Bar Association for a certain change
of standards in the legal profession and
they are also apparently a reflection of
opinions of some EU bodies on further
functioning of the legal profession and
the social position thereof.

The most important amendments at
a glance:

It introduces the institute of the em-
ployed attorney at law. The attorney at law
may practice legal profession in employ-
ment relationship with another attorney
at law or in a company practicing legal
profession, and the general provisions of
the labor law shall be applied to him/her.
The employed attorney at law basically
practices legal profession on behalf and
account of his/her employer (the excep-
tions are regulated by the Act).

It is true that a part of the legal profes-
sion’s public called for the introduction
of this institute. They argued by the fact
that it may replace the by-that-time used
status of “associate attorney at law” who
used to work for another attorney at law
or a company on the basis of a special
contract. The protagonists of the institute
of the “employed attorney at law” also
argue by the fact that this institute is com-
mon in many other countries of the EU
or elsewhere. Regulation of the institute

of the “employed attorney at law” was
therefore not unexpected. However, what
was surprising for the legal profession was
the extemporaneousness of the Czech
Bar Association to face the unilateral inter-
pretation of the respective new provisions
of the Act, namely from the side of tax
bodies. While the legal profession inter-
preted the amendment in the way that
a concurrence of both institutes, i. e.
“employed attorney at law” and “associ-
ate attorney at law” would be possible,
the tax bodies interpret the amendment
in the sense that the status of “associate
attorney at law” will be possible only
under very specific conditions equaling
practically to the substitute cooperation
of one individual attorney at law with
another or with a company.

Moreover, this interpreting development
was very quick, unexpected by the Czech
Bar Association and it has caused consid-
erable difficulties to many attorneys at law
and companies practicing legal profes-
sion, as they had to transform the original
contracts with the associate attorneys at
law to other forms of cooperation in a very
short period of time.

This new legislation will undoubtedly in-
fluence a future development of the whole
legal profession as well, because mainly
young attorneys at law after passing bar
examination, who may not be able to
start their practice as individual attorneys
at law for various reasons, would have to
look for their fulfillment mainly in employ-
ment relationship with another attorney at
law or a company, which may cause them
considerable problems in many cases. In
this respect a similar development and
similar problems, which occur in other
EU countries or elsewhere where a similar
legislation is effective, may be expected in
the Czech Repubilic.

Another important change in the
amendment is the fact that it extends the
range of companies, which it is possible
to practice legal profession in. Apart from
the public company it is also the limited
partnership and the limited liability com-
pany. The Act regulates the conditions for
the foundation and organization of these
companies (minimal number of partners,
the consequences of the registration in
the Commercial Register, scratching off
the list of the attorneys at law, inheritance
of the share, insurance, etc.).

Attorneys who are the employees of
the company practice legal profession on
behalf and account of this company (the



exceptions are regulated by the Act).
The company and not the individual
employee act as participant of legal
relations to the clients as well as the
third persons.
The important consequence of the
above-stated changes is the fact that
a traditional principle consisting in
the fact that the attorney is unlimit-
edly liable for the damage he/she causes to
the client, has been left. According to the new
regulation the employed attorney at law shall
be liable for damage to his/her employer
pursuant to the labor law regulations, i.e.
damage caused when fulfilling employees du-
ties pursuant to the labor law provisions.

As regards the liability of the companies
against the clients this shall be governed ac-
cording to the general legal regulation, in this
case the Commercial Code, which regulates
the liability of the public company (Section
86 and following), the limited partnership
(Section 93 and following) and the limited li-
ability company (Section 106 and following).
However, the amendment regulates the mini-
mum extent of insurance of every associate in
respect of the limited liability company and of
every limited partner in respect of the limited
partnership.

Compared to the older wording of the Act,
the amendment contains further changes as
e.g.: changes in the disciplinary proceedings
and the introduction of the institute of “disci-
plinary order”, specification of the entitlement
of the attorney practicing under his/her home-
country professional title in a host member
state of the EU and the registration thereof
into the European Register of Attorneys at Law,
the status of the foreign companies, etc. The
amendment partially improved the regulation
of the free legal aid, even though it is not a
final and systematically correct regulation.

The last amendment of the Act on Legal
Profession is being understood by the cur-
rent Directorate of the Bar Association as a
certain completion of the process of the leg-
islative changes, which begun in 1990 and
was terminated by the enactment of the last
Amendment, which shall create the precondi-
tion for functioning of the modern Czech legal
profession.

Let us hope that this appraisal is correct and
the amended legal regulation is effective in the
practice to the satisfaction of the attorneys and
mainly their clients.

Novela zakona
o advokacii

JUDr. Jan Matéjka

Dnem 1.4.2006 nabyla ucinnosti novela
zédkona o advokacii publikovanéd ve Sbirce zako-
nd pod cislem 79/2006 Sb. Jde o nejrozséhlejsi
a také nepochybné nejvyznamnéjsi novelu sta-
rého zakona o advokacii z roku 1996, ktery byl
predtim jiz tfikrat novelizovan.

Vyznam posledni novely spocivd pfedeviim
v tom, Ze opousti nékteré tradi¢ni principy, na
kterych byla advokacie v minulosti zbudovéna,
a které byly povazovany za nosné pilife advo-
kacie jako stavovské organizace profesionalné
zajistujici pravni sluzby. Tyto zmény jsou vy-
sledkem snah &asti Ceské advokatni komory po
ur¢ité zméné pomérd v advokacii a jsou také
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zfejmé odrazem nézorG nékterych orgédnt EU
na dal3i fungovani advokacie a jeji postaveni ve
spolecnosti.

Uvedme nékteré zdsadni zmény, které novela
prinasi.

Zavéadi institut zaméstnaného advokata.
Advokéat muZe vykonévat advokacii v pracovnim
poméru u jiného advokata nebo spolecnosti
vykonavaijici advokacii, a vztahuji se na ného
obecné pracovnépravni predpisy. Zaméstnany
advokat zasadné vykondvd advokacii jménem
svého zaméstnavatele a na jeho ucet (vyjimky
upravuje zékon).

Je pravda, Ze ¢ast advokétni vefejnosti po zave-
deni tohoto institutu volala. Argumentovala tim,
Ze jim mUze byt nahrazen do té doby vyuzivany
status ,pfidruzeného advokata”, ktery pracoval
pro jiného advokata ¢i spolec¢nost na zakladé
specidlni smlouvy. Zastanci institutu ,zamést-
naného advokéta” rovnéz argumentuji tim, ze
tento institut je béZny v mnoha jinych zemich
EU i jinde. Uzédkonénf institutu ,zaméstnaného
advokata” nebylo tedy neocekdvané. Co vsak
bylo pro advokatni vefejnost prekvapivé, byla
nepfipravenost Ceské advokatni komory Celit
jednostranné interpretaci pfislusnych novych
ustanoveni zédkona, a to zejména ze strany da-
novych organd. Zatimco advokacie si vykladala
novelu tak, Ze bude mozny soubéh obou insti-
tutl, tj. ,zaméstnany advokat” a ,pfidruZzeny
advokat”, danové organy interpretuji novelu
v tom smyslu, Ze postaveni ,pfidruZzeného ad-
vokédta” bude mozné pouZit pouze za velmi
specifickych podminek, rovnajicich se prakticky
substitu¢ni spolupraci jednoho samostatného
advokata s druhym, nebo se spole¢nosti.

Tento interpretacni vyvoj byl navic velmi rych-
ly, Ceskou advokatni komorou byl nepfedvida-
ny a mnohym advokétiim a spole¢nostem vy-
kondvajicim advokacii zpUsobil nemalé obtize,
nebot museli ve velmi kratké dobé transformo-
vat plvodni smlouvy s pfidruZenymi advokaty
na jiné formy spoluprace.

Tato nova legislativa nepochybné ovlivni i bu-
douci vyvoj celé advokacie, nebot zejména
mladi advokéti po vykonani advokatni zkousky,
ktefi z nejrliznéjSich dlvodt nebudou moci
zahdjit svoji ¢innost jako samostatni advokati,
budou muset hledat své uplatnéni prevaz-
né v pracovnim poméru k jinému advokétovi
nebo spolecnosti, coZ samoziejmé pro né bu-
de pfinaset v fadé prfipadd nemalé problémy.
V tomto sméru Ize ocekavat v Ceské republice
obdobny vyvoj a obdobné problémy, ke kterym
dochazi v jinych zemich EU i jinde, kde plati
podobna legislativa.

Dal$i vyznamnou zménou v novele je to, Ze
rozsituje okruh spole¢nosti, ve kterych je mozné
advokacii vykondvat. Kromé vefejné obchodni
spolecnosti je to rovnéz komanditni spole¢nost
a spolecnost s ru¢enim omezenym. Zakon upra-
vuje podminky pro zaloZeni a fungovani téchto
spolec¢nosti (minimalni pocet spolec¢nikd, dasled-
ky zapisu do rejstfiku firem, vyskrtnuti ze sezna-
mu advokatl, dédéni podilu, pojisténi atd.).

Advokati, ktefi jsou zaméstnanci spole¢nosti,
vykonévaji advokacii jejim jménem a na jeji Gicet
(zékon upravuje vyjimky). Spolecnost, a nikoliv
jednotlivy zaméstnanec, vstupuje do pravnich
vztaht vidi klientdim i tfetim osobam.

Vyznamnym dUGsledkem shora uvedenych
zmén je to, Ze byl opustén tradi¢ni princip
spocivajici v tom, Ze za Skodu, kterou advokat
zpUsobi klientovi, ruci on sém celym svym ma-
jetkem. Podle nové Upravy bude zaméstnany

advokat odpovidat za $kodu svému zaméstna-
vateli podle pracovnépravnich predpist, tedy
puljde o $kodu zplsobenou pfi plnéni pracov-
nich tkoll podle zakoniku prace.

Pokud jde o odpovédnost spole¢nosti vidi kli-
entdim, bude se fidit podle obecniho pravniho
predpisu, kterym je v daném pfipadé obchodni
zakonik, ktery upravuje odpovédnost vefejné
obchodni spolecnosti (§ 86 a nasl.), komandit-
ni spole¢nosti (§ 93 a nasl.) a spolecnosti s ru-
¢enim omezenym (§ 106 a nasl.). Novela v3ak
upravuje minimalni rozsah pojisténi u kazdého
spole¢nika u spolecnosti s ru¢enim omezenym
a u kazdého komanditisty u komanditni spo-
le¢nosti.

Novela obsahuje fadu dalSich zmén oproti
starSimu znéni jako napf.: zmény v kdrném
fizeni a zavedeni institutu ,karného ptikazu”,
upfesfiuje opravnéni evropského hostujiciho
advokata a jeho zépisu do seznamu evropskych
advokatd, postaveni zahranic¢nich spolecnosti
atd. Novela dil¢im zplsobem zlepsila Gpravu
bezplatné pravni pomoci, i kdyZ nejde o konec-
nou a systémové spravnou Upravu.

Posledni novela zékona o advokacii je sou-
c¢asnym predstavenstvem Advokatni komory
chapéna jako urcité zavrSeni procesu legisla-
tivnich zmén, které zacaly v roce 1990 a byly
dokonceny pfijetim posledni novely, kterd ma
vytvofit predpoklady pro fungovéni moderni
Ceské advokacie.

Lze si jen prat, aby toto hodnoceni bylo sprav-
né a novelizovana pravni Gprava se osvédcila
i v praxi ke spokojenosti advokéatd a zejména
jejich klientd.

Decision of Patent
Office Repealed Due
to Non-respect

of Community Law

JUDr. Karel Cermak jr., Ph.D.

By a breakthrough
decision, the City Court
in Prague has repealed
a decision of the Czech
Patent Office dealing
with the issue of con-
fusing similarity of two
trademarks.

The Patent Office’s
decisionruled outa risk
of confusion between
two trademarks with an identical dominant
element on the ground that the trademarks
only coincide in a single element and that the
existence of a number of other differentiating
elements excludes a likelihood of confusion
between the trademarks. On the strength of
this finding, the Patent Office did not proceed
to examine the similarity between the prod-
ucts and services protected by the trademarks
and did not take into consideration that the
opponent’s trademark was a trademark hav-
ing a reputation.

The opponent sought judicial review of the
Patent Office s decision by an administrative
action filed with the City Court in Prague.

The judgment of the City Court in Prague
repealing the Patent Office s decision empha-
sizes that one of the sources of European Com-
munity law which are binding upon the Patent




Office are judgments of the European Court of
Justice. The Court reminded the Patent Office
that it must interpret applicable provisions of
national Czech law in the light of the case-law
of the European Court of Justice, interpreting
the Directive No. 89/104/EEC, to approximate
the laws of the Member States relating to
trademarks. When establishing a likelihood of
confusion on the part of the public between
two trademarks, the Patent Office must ap-
ply the criteria of the assessment of confusing
similarity developed by the European Court of
Justice. In particular, the Patent Office must take
into consideration the distinctive and dominant
elements of the two trademarks, the degree of
distinctive ability of the Opponent’s trademark
and a mutual relationship between the degree
of similarity between the trademarks and the
degree of similarity between the goods and
services protected by the trademarks.

Furthermore, the City Court in Prague con-
cluded that in the case at issue it was neces-
sary to examine the existence of a reputation
of the older trademark, because atrademark
with a reputation may enjoy protection against
a younger trademark irrespective of the
existence of a likelihood of confusion between
them, if the use of the later trademark would,
without due cause, take unfair advantage of,
or be detrimental to, the distinctive charac-
ter or the repute of the earlier trademark. It
is therefore incorrect to omit examining the
existence of areputation of the Opponent’s
trademark due to alleged absence of a likelihood
of confusion between the two trademarks.

The judgment of the City Court in Prague is
one of the first decisions where a decision of the
Patent Office was repealed due to non-respect
of Community law. It will hopefully contribute
to a greater awareness of the European Com-
munity law and the case-law of the European
Court of Justice in the practice of the Czech
Patent Office.

Méstsky soud v Praze
zrusil rozhodnuti
Patentového Ufadu pro
nerespektovani komu-
nitdrniho prava W

JUDr. Karel Cermak jr., Ph.D.

Méstsky soud v Praze pfelomovym rozhodnu-
tim zrugil rozhodnuti ¢eského Uradu pramyslo-
vého vlastnictvi, tykajici se otdzky zaménitelnos-
ti dvou ochrannych znamek.

Patentovy Gfad ve svém rozhodnuti dospél
k zavéru o neexistenci pravdépodobnosti zdmé-
ny mezi dvéma ochrannymi zndmkami se shod-
nym dominantnim prvkem vzhledem k tomu,
Ze obé ochranné zndmky se shodovaly pouze
v jediném prvku a [iSily se fadou rozdilnych
prvkl. Na zédkladé tohoto zjisténi pak Patentovy
Gfad ani nezkoumal podobnost mezi vyrob-
ky a sluzbami chrdnénymi obéma ochrannymi
znédmkami a nezabyval se otdzkou, zda nami-
tand ochranné znamka je ochrannou zndmkou
s dobrym jménem.

Namitatel pozadal spravni Zalobou o pfezkum
rozhodnuti Patentového Gfadu Méstsky soud
v Praze. Rozsudek Méstského soudu v Praze,
kterym bylo rozhodnuti Patentového ufadu zru-

Seno, zdlraziuje, Ze jednim z pramen( evrop-
ského komunitérniho prava, které jsou zavazné
pro Patentovy ufad, jsou rozsudky Evropského
soudniho dvora. Soud pfipomnél, Ze Patentovy
Gfad musi vykladat pfisluSnd ustanoveni ces-
kého néarodniho prava ve svétle judikatury
Evropského soudniho dvora k interpretaci smér-
nice ¢. 89/104/EEC k aproximaci zakond clen-
skych statd tykajicich se ochrannych znémek. Pfi
zjistovani pravdépodobnosti zamény na strané
vefejnosti mezi dvéma ochrannymi znamkami
musi Patentovy Gfad aplikovat kritéria pro po-
suzovani zaménitelnosti, ktera dovodil Evropsky
soudni dvlr. Zejména musi Patentovy Ufad
vzit v Gvahu distinktivni a dominantni prvky
kolidujicich znamek, stuper rozliSovaci zptsobi-
losti namitatelovy ochranné znamky a vzajemny
vztah mezi stupném podobnosti mezi ochran-
nymi znamkami a stupném podobnosti mezi
vyrobky a sluzbami chranénymi ochrannymi
znamkami.

Déle Méstsky soud v Praze dospél k zavéru,
Ze v daném pfipadé bylo nezbytné zkoumat
existenci dobrého jména starsi ochranné znam-
ky, nebot ochranna znamka s dobrym jménem
poziva ochrany pfed mladsi ochrannou zndm-
kou bez ohledu na existenci pravdépodobnosti
zamény mezi nimi, pokud uzivani star$i ochran-
né znamky by neopravnéné téZilo z rozliSovaci
zpusobilosti nebo dobrého jména starsi ochran-
né znamky nebo jim bylo na Gjmu. Patentovy
Gfad proto nepostupoval spravné, pokud opo-
menul zkoumat existenci dobrého jména nami-
tatelovy ochranné znamky vzhledem k Gdajné
absenci pravdépodobnosti zimény mezi obéma
ochrannymi znamkami.

Rozsudek Méstského soudu v Praze je jednim
z prvnich rozhodnuti, jimiZz bylo rozhodnuti
Patentového Gfadu zruSeno pro nerespektovani
komunitdrniho préva. V&fime, Ze toto rozhod-
nuti pfispéje ke zvySeni povédomi o evropském
komunitdrnim pravu a judikatufe Evropského
soudniho dvora v praxi ¢eského Patentového
Gradu.

Commercial Register in
the Czech Republic

JUDr. Stanislav Myslil, CSc.

The Commercial Reg-
ister is a public list, in
which entries prescribed
by law on entrepreneurs,
commercial companies,
branches of an enter-
prise, foreign company
or its branch are kept in
the Czech Republic by
regional Courts. The en-
tries are public and are easily accessible on
Internet (www.justice.cz). The petitions for reg-
istration or change of registration in Commer-
cial Register must be evidenced by prescribed
documents, mostly with prescribed verification
or even higher legalization. Commercial com-
panies and a number of facts begin legally to
exist only on the day of entry in the Commercial
Register. Detailed provisions on Commercial Reg-
ister are contained in the Commercial Code No.
513/1991 Coll. and Code on Civil Proceeding,
Act No. 99/1963 Coll., as amended many times
later.

Entries in Commercial Register were by entre-
preneurs and also internationally criticized for
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complicated and lengthy proceedings.

For this reason an amendment of the Com-
mercial Code and the Code on Civil Proceeding
was adopted in Act No. 216/2005 Coll., which
should lead to a simplification and more effec-
tive functioning of Commercial Register. The Act
introduced binding forms and set a deadline
of 5 working days, for an interim period 10
working days, for execution of the petition at
the Court. Some documents attached to the
petitions were simplified, in particular the regis-
tration of foreigners, some written declarations,
evidence for certain registered facts, simplifica-
tion in serving to foreign subjects, simplification
of translations from EU languages.

Nevertheless, even after these changes the
Court very often refused petitions, sometimes
for formal defects. According to another amend-
ment of the Code on Civil Proceeding in Act
No. 79/2006 Coll. the Court is now obliged by
resolution, issued within three working days
after receipt of the petition, to call up the peti-
tioner to remove the defects of the petition or
supplement missing documents. If it comes to
a rejection of the petition, the Court must give
the reasons, including advise how to remedy
the defects. Obvious mistakes and errors in typ-
ing or numbers will be corrected by the Judge.

With all these changes the entries in the Com-
mercial Register in the Czech Republic should
be speeded up. The submission of the petition
is, however, also now subject to submission
of a number of documents, including notarial
deeds, evidence on seat, non-criminal record
of members of statutory bodies, extracts from
Commercial Registers or incorporation of for-
eign subjects and resolution of foreign subjects,
with verifications or higher legalizations, ob-
taining of Trades Licenses, filing out of rather
complicated forms, etc. Even the signature of
the legal representative of the petitioner must
be verified. The collection of all necessary docu-
ments, in particular from abroad, will therefore
continue to require several weeks prior to the
drafting and filing of the petition to the Court.

Obchodni rejstfik
v Ceské republice

JUDr. Stanislav Myslil, CSc.

Obchodni rejstfik, jako vefejny seznam, do
kterého se zapisuji zdkonem stanovené uda-
je o podnikatelich, obchodnich spole¢nostech,
organizacnich slozkdch podniku, zahrani¢nim
podniku nebo jeho organizacni sloZce, vedou
v Ceské republice krajské soudy. Zapisy jsou
zvefejiiovany a jsou snadno pfistupné na in-
ternetu (www.justice.cz). Navrhy na zéapis ne-
bo zménu zdpisu v obchodnim rejstfiku musi
byt doloZeny predepsanymi listinami, vétSinou
s predepsanym ovéfenim nebo i vy$Sim ovére-
nim. Obchodni spolecnosti a fada skutecnosti
vznikd pravné pouze ke dni zépisu do obchod-
niho rejstfiku. Podrobna ustanoveni o obchod-
nim rejstfiku obsahuje obchodni zakonik
¢. 513/1991 Sb. a obcansky soudni fad, zakon
€. 99/1963 Sb., ve znéni Cetnych novelizaci.

Zépisy do obchodniho rejstiiku byly podnika-
telskou vefejnosti i mezinarodné kritizovany za
sloZitost a délku fizeni.

Proto byla pfijata novela obchodniho zékoniku
a obcanského soudniho fadu v zékoné ¢&. 216/
2005 Sb., kterd méla vést ke zjednoduseni a ze-
fektivnéni fungovani obchodniho rejstiiku. Byly
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zavedeny zdvazné formuléfe a stanovena lhita
5 pracovnich dnl, na pfechodné obdobi 10
pracovnich dnd, pro vyfizeni navrhu u soudu.
Byly zjednoduSeny nékteré listiny ptikladané
k navrhim, zejména urychleni zépisu cizincg,
néktera pisemnd prohlaseni, prokazani nékte-
rych zapisovanych skute¢nosti, zjednoduseni
dorucovani zahrani¢nim osobam, zjednoduseni
prekladd u jazyk( Evropské unie.

Pfesto i po téchto vétSich zméndch dochézelo
k ¢astému odmitani navrhu, ¢asto pro formalni
nedostatky. Proto podle novely obcanského
soudniho fadu v zdkoné ¢. 79/2006 Sb. je nyni
soud povinen usnesenim vydanym ve |hGté tfi
pracovnich dnl od obdrZeni navrhu vyzvat na-
vrhovatele k odstranéni vad navrhu ¢i doplnéni
chybéjicich listin. Pokud prece jen dojde k od-
mitnuti ndvrhu, musi soud uvést i ddvody, vcet-
né pouceni, jak Ize nedostatky odstranit. Chyby
v psani a poctech a jiné zjevné nespravnosti
opravi sam pfedseda senatu i bez navrhu.

Viemi témito zménami by zapisy do obchod-
niho rejstiiku v Ceské republice mély byt zrych-
leny. Podani navrhu je vSak podminéno i nadale
predkladanim fady listin, vcetné notéfskych
zapist, dokladll o sidle, bezihonnosti ¢lentd
statutarnich organd, vypis z obchodnich rejs-
tfikd nebo o inkorporaci zahrani¢nich subjektt
a rozhodnuti zahrani¢nich subjektd, s ovéfenimi
a vy33imi ovéfenimi, vydanim Zivnostenskych
listd, vypliovdnim pomérné sloZitych formu-
|aFG apod. Ovéfen musi byt i podpis pravniho
zastupce podavajiciho névrh. Obstardni vSech
potfebnych listin, zejména ze zahranici, si tedy
i nadale mulze vyzadat nékolik tydnl pted sepi-
sem a podanim navrhu soudu.

Important changes
in the capital markets
regulation legislation

JUDr. Michal Hanko

Two important pieces of
legislation on the field of
the capital markets have
come into force recent-
ly: on March 8, 2006 it

T was the Act No. 56/2006

Coll. amending the Act

"';*h No. 56/2006 Coll. on the

business on capital mar-

kets; and on April 1, 2006

it was the Act. No. 57/2006 Coll. on the amend-

ment of Acts in connection with the merger of
the supervision on the financial market.

The purpose of the amendment of the Act on
business on capital markets in first line is the
implementation of the relevant EC-legislation.
The amendment further contains new regula-
tion of rendering services in the field of capital
markets and a new complex regulation of the
securities public offer.

The new regulation introduces stricter require-
ments for the traders on the capital markets
(e.g. traders who are not a bank shall have an
own capital in the amount of at least 735.000
EUR). Substantial part of the amendment is con-
sumed by the new detailed regulation of public
offers. The amendment redefines the qualified
investor, the exemptions from the public offers,
the exemptions from the obligations to publish
the prospectus and the content of the prospec-
tus etc. As regards the prospectus now there is

=&

a possibility to have a prospectus in a language
of another EU-member state (or in English)
instead of Czech, if the security shall be traded
simultaneously on the regulated markets in the
Czech Republic and in one or more other EU-
member states.

The amendment also redefines sanctions for
the breach of the rules on the regulation of the
capital market. The sanctions may in certain
cases reach 20 million CZK (in cases connected
with the market manipulation), and also a sanc-
tion in an amount up to 10 million CZK for the
unauthorized printing of listed securities has
been introduced.

The amendment of the Act on business on
capital markets amends several other Acts, in-
cluding the Civil Code where a new regulation
of “contracts on financial services concluded at
a distance” in new sections 54a-54d has been
introduced.

The Act No. 57/2006 Coll. on the Amendment
of Acts in Connection with the Merger of the
Supervision on the Financial Market, brings
even more substantial changes as it in fact in-
tegrates the supervision into the institution of
the Czech National Bank. As of April 1, 2006 the
Czech National Bank has taken over the agenda
of the Securities Commission; of the Office for
the Supervision on the Insurance and Retirement
Income Insurance; and of the Office for the Su-
pervision on the Mutual Savings Banks. All these
offices ceased to exist and their employees have
been taken over to a large extent by the Czech
National Bank. Together with these organiza-
tional changes the responsibility for preparing
new legislation in the field of financial markets
passes from the Czech National Bank to the
Ministry of Finance.

Duilezité zmény
Upravy podnikani
na kapitalovych

trzich %%

JUDr. Michal Hanko

V priibéhu poslednich mésict nabyly Gcinnos-
ti dva dllezité zékony tykajici se podnikéni na
kapitalovém trhu: 8. bfezna 2006 to byl zékon ¢&.
56/2006 Sb. novelizujici zakon €. 256/2004 Sb.
o podnikani na kapitdlovém trhu; a 1. dubna
2006 to byl zakon ¢. 57/2006 Sb., o zméné za-
kond v souvislosti se sjednocenim dohledu nad
finan¢nim trhem.

Ucelem novely zakona o podnikani na kapita-
lovém trhu je pfedevsim zapracovat pfislusné
predpisy Evropskych spolecenstvi. Novela da-
le obsahuje novou Upravu poskytovani sluzeb
v oblasti kapitalového trhu a novou komplexni
Gpravu vefejné nabidky cennych papird.

Nova uUprava zavadi pfisnéjsi poZadavky na
obchodniky s cennymi papiry (napf. vlastni
kapital obchodnika, ktery neni bankou, musi
v korundch ceskych ¢init alespor ¢astku odpo-
vidajici 735.000 EUR). Podstatnou cast novely
predstavuje nova detailni Uprava vefejnych na-
bidek. Novela redefinuje pojmy kvalifikovaného
investora, vynéti z reZimu vefejnych nabidek,
vyjimek z povinnosti zvefejnit prospekt, obsah
prospektu atd. Ohledné prospektu je nyni da-
na moznost vyhotovit prospekt v jazyce jiného
¢lenského statu EU (nebo v anglictiné) namis-

to cedtiny, pokud cenny papir ma byt pfijat
k obchodovéni na regulovaném trhu soucasné
v Ceské republice a v jednom nebo vice jinych
¢lenskych statech EU.

Novela také nové upravuje sankce za poruseni
pravidel regulace na kapitdlovém trhu. Pokuty
mohou v urcitych pfipadech dosahnout az 20
miliond K¢ (v pfipadech souvisejicich s trzni
manipulaci), a byla také zavedena pokuta az 10
miliond K& provozovateli tiskarny, ktery tiskne
kétované cenné papiry bez povoleni.

Novela zdkona o podnikani na kapitalovém
trhu novelizuje nékolik dalsich zdkon(, vcetné
obcanského zékoniku, kde byla zavedena v no-
vych §§ 54a-54d Uprava “smluv o financnich
sluZbédch uzaviranych na dalku”.

Zakon ¢. 57/2006 Sb. o zméné zakon( v sou-
vislosti se sjednocenim dohledu nad finan¢nim
trhem pfinasi jesté vice podstatnych zmén, kdyz
v podstaté integruje dohled do instituce Ceské
narodni banky. S Gcinnosti od 1. dubna 2006
Ceska narodni banka prevzala agendu Komise
pro cenné papiry, Ufadu pro dozor nad po-
jistovnictvim a penzijnim pfipojisténim a Ufa-
du pro dohled nad druZstevnimi zaloZnami.
Viechny tyto Ufady prestaly existovat a jejich
zaméstnanci byli z velké &asti prevzati Ceskou
narodni bankou. Spolu s témito organiza¢nimi
zménami presla odpovédnost za pfipravu za-
kond v oblasti finan¢niho trhu z Ceské narodni
banky na Ministerstvo financi.

Amendment of the
Act on Free Access
to Information .

-I-.l.

Mgr. Denisa Skalova

The Act No. 61/2006
Coll. amending inter
alia the Act No. 106/
1999 Coll.,, on Free
Access to Information,
has come into effect on
March 23, 2006. The
implementation of the
Directive 2003/98/EC
of the European Parliament and of the Council
on the Re-Use of Public Sector Information into
the Czech legal system was the main reason for
the amendments. The Act governs the rules for
providing information and the conditions of the
right to free access to the information.

For the first time the Act defines the concept
of “information” broadly as “any content or the
part thereof in any form, recorded on any car-
rier”. The Act specifies the particulars of the re-
quest for information, whereas the request must
compulsorily contain certain data (to whom it
is addresssed, that the applicant requests infor-
mation according to the law, delivery address).
The Act prefers electronic communication with
the applicant. It further specifies the cases
when the provided information is the subject
of intellectual property. The range of informa-
tion, which must be obligatorily published by
the obliged subjects, has been significantly
extended. The amendment exploits the Portal
of the Public Administration, which enables
the public to find the basic information on the
obliged subjects transparently in one place. The




cancellation of the so-called fiction of delivery,
which formerly substituted the insufficient
protection against the inactivity of the admin-
istrative body, is afundamental procedural
change. Newly requested is also a complaint
about the process during the handling of the
request for information. The provision of the
information itself is much more linked with the
Administrative Code.

Novela zakona
o svobodném pfistupu
k informacim %

Mgr. Denisa Skalova

Dne 23. 3. 2006 nabyl Gcinnosti zdkon
¢. 61/2006 Sb., kterym se novelizuje mj. za-
kon ¢. 106/1999 Sb., o svobodném pfistupu
k informacim. Hlavnim dGvodem novelizace je
promitnuti smérnice Evropského parlamentu
a Rady ¢. 2003/98/ES, o opakovaném pou-
Ziti informaci vefejného sektoru, do ceského
pravniho fadu. Zékon upravuje pravidla pro
poskytovani informaci a podminky prava svo-
bodného pfistupu k témto informacim.

Zékon poprvé definuje pojem ,informace”
Siroce, nebot informaci se rozumi ,jakykoliv
obsah nebo jeho cast v jakékoliv podobé, za-
znamenany na jakémkoliv nosici”. Zpfesnuji se
ndleZitosti Zadosti o poskytnuti informace, pfi-
¢emz Zadost musi povinné obsahovat nékteré
Udaje (komu je urcena, Ze se Zadatel doméha
poskytnuti informace podle zdkona a adresu
pro dorucovénfi). Pfi komunikaci se Zadatelem
je preferovéna elektronickd forma komunikace.
Zékon déle podrobnéji specifikuje pfipady,
kdy jsou poskytované informace predmétem
dusevniho vlastnictvi. Dochazi rovnéz k vy-
znamnému rozsiteni okruhu informaci, které
musi povinné subjekty povinné zvefejrovat.
Novela ptikldadéd zvlastni vyznam Portélu ve-
fejné spréavy, ktery umozni obcanim najit
zékladni informace o povinnych subjektech
pfehledné na jednom misté. Zasadni procesni
zménou je zrudeni tzv. fikce rozhodnuti, kterd
diive suplovala nedostate¢nou ochranu pred
necinnosti spravniho Ufadu. Nové je upravena
stiznost na postup pfi vyfizovani Zadosti o in-
formace. Samotné poskytovani informaci je
mnohem vice provdzéno s Upravou spravniho
fadu.

The Act on Unilateral
Increase of the
Apartment Rent,
the Amendment of
the Civil Code

JUDr. Katefina Florianova
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In an effort to improve
the situation on the
apartment market, the
Act No. 107/2006 Coll.,
on Unilateral Increase of
the Apartment Rent and
on Amendment of the
Act No. 40/1964 Coll.,
Civil Code has been

passed. The Act has been effective as from
March 31, 2006.

The Act on Unilateral Increase of the Apart-
ment Rent allows the lessor to increase unilat-
erally the apartment rent, namely during the
period which begins to run on March 31, 2006
and ends on December 31, 2010. According
to the Act, the lessor is however entitled to
increase the rent unilaterally only once a year,
for the first time on January 1, 2007 and
consequently on every January 1, optionally
later. However, the rent cannot be increased
retroactively for the period, which has elapsed
since January 1 of the respective year, unless
the lessor and the lessee agree on a different
change of the rent. The Act also regulates
limits regarding the extent of the unilateral
increase of the rent by the lessor.

The lessor’s notification of the unilateral
increase of rent must be in writing and it must
comprise evidence that the increase has been
properly determined. According to the Act, the
obligation to pay the increased rent begins
on the day, which is stated in the notification
on increase of the rent, at the earliest on the
first day of the calendar month following the
expiration of 3 calendar months since delivery
of the notification to the lessee. The same time
limit is given to the lessee to file a court action
for the determination of nullification of the
rent increase.

The enactment of the Act on Unilateral In-
crease of the Apartment Rent relates also with
the amendment of the Civil Code regarding
special provisions concerning rental of apart-
ments.

The amendmentbrings a rather crucial change
namely with respect to the fact that it allows the
lessor to terminate a lease agreement without
the court’s permit. This entitlement is however
limited to the situations when
* the lessee grossly violates good morals in
the house;
the lessee grossly violates his obligations ari-
sing from the rent of the apartment, namely
he did not pay the rent (in the amount
corresponding with the treble of the
monthly rent);
the lessee has two or more apartments;
the lessee does not use the apartment with-
out any serious reasons or when he uses the
apartment occasionally;
itis an apartment of a special determination
and the lessor is not a disabled person.

As regards the remaining situations specified
by the Act, there remains the regulation that
the lessor may only terminate a lease agree-
ment with the court’s permit.

Another significant change is regulation
of the right of the lessee to request the les-
sor, when creating a lease agreement, to pay
a security to secure the rent and other obliga-
tions relating to the rent. The amount of the
deposit is however limited to the treble of the
monthly rent.

Further changes, which are not so funda-
mental are regarding e.g. the lessor’s duty to
notify the lessee, condition of the apartment
at the moment of the rental, passage of the
lease of the apartment in the event of death of
the lessor, substitute housing or sublease
of the apartment.

Zakon o jedno-
stranném zvySovani
najemného z bytu,
novela obcanského
zakoniku =

JUDr. Katefina Floridnova

Ve snaze vylepsit situaci na trhu s byty byl
pfijat zakon ¢. 107/2006 Sb., o jednostranném
zvy3ovani ndgjemného z bytu a o zméné zékona
¢. 40/1964 Sb., obcansky zakonik. Zdkon nabyl
Gcinnosti dne 31. bfezna 2006.

Zéakon o jednostranném zvySovani najemné-
ho z bytu umoZnuje pronajimateli jednostran-
né zvysit ndjemné, a to v obdobi, které zac¢ina
dnem 31. bfezna 2006 a konci dnem 31. prosin-
ce 2010. Dle zakona je v3ak pronajimatel oprav-
nén jednostranné zvysit ndjemné pouze jeden-
krat ro¢né pocinaje 1. lednem 2007 a nasledné
vZdy k 1. lednu, popfipadé pozdéji, nikoliv viak
zpétné za obdobi, které uplynulo od 1. ledna
daného roku, pokud se pronajimatel s najem-
cem na zméné najemného nedohodnou jinak.
Zékon zakotvuje limity na rozsah jednostranné-
ho zvy3eni ndjemného pronajimatelem.

Ozndmeni pronajimatele o jednostranném
zvySeni najemného musi mit pisemnou for-
mu a musi obsahovat zdlvodnéni, Ze byla
fadné stanovena vySe najemného. Podle za-
kona vznika povinnost platit zvySené najemné
dnem, ktery je uveden v oznameni o zvyseni
najemného, nejdfive viak prvnim dnem ka-
lendéiniho mésice nasledujictho po uplynuti
3 kalendéinich mésicl od jeho doruceni né-
jemci. Ve stejné Ihaté je ndjemce oprévnén
podat Zalobu k soudu na urceni neplatnosti
zvy3eni ndjemného.

S pfijetim zdkona o jednostranném zvySovani
ndjemného z bytu souvisi také novela obcan-
ského zékoniku tykajici se zvlastnich ustanoveni
0 ndjmu bytu.

Novela pfinasi pomérné zasadni zménu
zejména v tom, Ze umoZnuje pronajimateli
vypovédét ndjem i bez pfivoleni soudu. Toto
opravnéni je viak omezeno na pfipady, kdy
* ndjemce hrubé porusuje dobré mravy
v domg;

najemce hrubé porusuje své povinnos-
ti vyplyvajici z najmu bytu, zejména tim,
Ze nezaplatil ndjemné (ve vysi odpovidajici
trojnasobku mési¢niho nadjemného);

ma ndjemce dva nebo vice bytd;

ndjemce neuzivd byt bez vazinych divodu

nebo ho uZivd jen obcas;
jde o byt zvlastniho urceni a najemce neni
zdravotné postiZend osoba.

V ostatnich pfipadech stanovenych zako-
nem z(stava, Ze pronajimatel mdZe vypovédét
najem pouze s pfivolenim soudu.

Dal3i vyznamnéjsi zménou je zakotveni prava
pronajimatele pfi sjednéni najemni smlouvy
pozadovat, aby ndjemce sloZil penézni pro-
stredky k zajisténi ndjemného a k dhradé jinych
zévazkl v souvislosti s ndjmem. Vyse sloZenych
penéznich prostfedk je limitovéna trojndsob-
kem mési¢niho ndjemného.

Dalsi, jiz méné podstatné zmény se tykaji
napf. oznamovaci povinnosti ndjemce, stavu
bytu v dobé jeho pfedéni najemci, precho-
du ndjmu v pfipadé smrti ndjemce, bytovych
nahrad ¢i podnéjmu bytu.
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